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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      GR: 2207/14 

                                U/S 457/380/411 of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Kuton Biswas….……ACCUSED 

Ld. Advocates: For Prosecution………,Md. Hussain Ld.APP 

                      For Defence…..Sri Rohini Ranjan Kalita and Sri Dipak 
Kalita, Ld. Advocates. 

Evidence Recorded on: 8.12.14, 19.1.15, 26.3.15, 5.11.15, 15.12.15. 

Argument heard on: 20.7.16 

Judgment delivered on: 03.8.16 

                                                    J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, the accused, Sri Kuton 

Biswas, had committed theft of a sum of Rs.2000/- from the house of 

the informant, Md. Khairul Islam, to which he had gained entry by 

breaking open the bamboo wall of the house, on 8.9.14, at about 11:30 

PM. The informant raised hue and cry, on seeing the accused. The 

village people had caught him, and handed him over to the police. The 

money was recovered from the possession of the accused. Hence, the 

case. 

2. The  informant had lodged the FIR at Rakhasmari OP on 09.09.14. The 

police had registered  Dhekiajuli P.S Case no. 551/14 u/s 457/380/411 

of IPC. After investigation, the charge sheet u/s 457/380/411 of IPC, 

was filed against the said accused . Charge u/s 457/380 of IPC was 

framed against the accused, which when being read out to the 

informant, he pleaded not guilty and claimed to be tried.  
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3.  The prosecution has examined 7 witnesses and thereafter closed its 

evidence.  The accused was examined u/s 313 Cr PC, where he had 

denied the commission of any such offence. The defense has not 

adduced any evidence. Heard arguments. 

 

4.  POINTS FOR DETERMINATION: 

a) Whether the accused had committed house trespass by night on 

8.9.14, by breaking the bamboo fence of the house of the informant 

and entering his house, with the intention to commit theft? 

b) Whether the accused had committed theft of a sum of Rs.2000/- from 

the house of the informant on 8.9.14? 

 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Md. Khairul Islam, in his examination in chief has stated that he is 

the informant, and the incident had taken place on 8.9.14, at about 

11:30PM. He stated that somebody had entered his house and took 

away Rs.2000/- from his house. There was hue and cry. The accused 

resides near his house. He stated that people of his neigbourhood had 

assembled and took the accused in custody. He stated that a sum of 

Rs.2000/- was seized from the accused. He stated that he had lodged 

case against the accused. Ext 1 is the FIR and Ext 1(1) is his signature. 

He stated that he will not proceed with the case, if he gets his 

Rs.2000/- back. 

6. In his cross examination, he stated that he knew the accused. The 

money was recovered by the police. He stated that he is desirous of 

amicable settlement. He stated that police had not seized the money 

bag from the accused. 

7. PW2, Sri Manoram Gaur, in his examination in chief has stated that the 

incident had taken place on 8.9.14, at about 11:30PM. He stated that 

he was in his house at the time of the incident. He stated that the sons 

of Khairul Islam came running to him and informed him that there was 



3 
 

a thief in their house, and the thief was being tied. He stated that when 

he went to the place, he found that the accused was being tied. The 

thief was being handed over to the police. He stated that police had 

seized the money before him. He stated that he does not know whether 

the money was being taken out from the pocket of the accused or not. 

Ext 2 is the seizure list and Ext 2(1) is his signature. 

8. In his cross examination, he stated that he does not know what has 

been written above the signature on the seizure list. He saw money in 

the hands of the police. The money was not being counted in his 

presence. He saw the thief being tied to a tree in the courtyard of the 

informant. But he does not know from where the thief was being held. 

He stated that Khairul had told that the accused had entered his house 

by breaking the bamboo fence of his house. He stated that he did not 

see the accused entering the house of the informant, but as per the 

informant, the accused had entered his house. He denied the 

suggestion that the accused was not being tied up and he did not enter 

the house by breaking the wall. 

9. PW3, Sri Rabindra Chandra Goha Rai, in his examination in chief has 

stated that on the day of occurrence, at about 10:30 PM, he had heard 

hue and cry in the house of Khairul Islam. He went to the house of 

Khairul Islam, and saw that the accused was being tired there. When 

he had asked the informant about the reason for tying up the accused, 

he stated that the accused had tried to enter the house by cutting the  

fence. The accused was being handed over to police. Ext 2 is the 

seizure list and Ext 2(2) is his signature.  

10. In his cross examination, he stated, inter alia, that the accused was 

being tied in the courtyard. He had seen the broken fence. He stated 

that he had heard that the amount of Rs.2000/-, which he had seen in 

the police station, belonged to the informant. He stated that he does 

not know, whether he had taken the seized articles from Khairul or 

somebody else. He denied the suggestion that the accused did not 

enter by breaking the fence.  
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11. PW4, Md. Abdul Rahim, in his examination in chief has stated that PW3,  

on the day of occurrence, at about 10:30 PM, he had heard hue and cry 

in the house of Khairul Islam. He went to the house of Khairul Islam, 

and saw that the accused was being tired there in the backyard. he 

informant had stated that the accused had entered his house by 

breaking the fence and stole Rs.2000/- from his house.  The accused 

was being handed over to police.  

12. In his cross examination, he stated that when he reached the house of 

the informant, after nearing hue and cry, he saw many people. The 

police had shown the amount of Rs.2000/-in the police station. He 

stated that he does not know from where the money was being 

obtained. He stated that the accused had shown him the broken fence. 

He denied the suggestion that the informant, Khairul Islam, did not tell 

him that the accused had entered his house and stole away Rs.2000/-.  

13. PW5, Sri Rajen Gour, in his evidence has stated that he had heard from 

the informant that the accused had entered his house . The accused 

was being tied by people in the courtyard.  

14. In his cross examination, he stated that he does not remember , why 

the accused was being tied. He had heard that the accused had 

committed theft. He had not seen the accused entering the house of 

the informant. He had heard from others. 

15. PW6, Md. Baidul Islam, in his examination in chief has stated that he 

had gone to the house of the informant, after hearing commotion and 

hue and cry. He came to know that the accused was being dragged 

from the house of the informant, and Rs.2000 was found in his pant.  

16. In his cross examination, he stated that he has not seen the incident 

himself. He stated that he had not seen the money being recovered 

from the informant, by his own eyes. He stated that he is the brother of 

the informant. He denied the suggestion that no incident of theft ahd 

taken place on the day of occurrence.  
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APPRECIATION OF EVIDENCE: 

 

17. The fact that the accused, Sri Kuton Biswas was found in the courtyard 

of the informant, on 08.9.14 in the late night, has been asserted by 

PW2, PW3 and PW4,  who have stated that they had seen the accused, 

being tied up, when they came to the house of the informant, after 

hearing commotion and hue and cry. The cross examination of the said 

PWs could not shake their testimonies. The contradictions or omissions 

which the defense had tried to prove, were not put to the I.O. for 

affirmations. Hence, no contradictions, if any, have been proved. In 

other words, the evidences of PW1, PW2 and PW3 have remain intact. 

The informant, PW1, has also stated that the village people had 

confined the accused. The evidences of PW5 and PW6 also support the 

prosecution’s version that the accused had entered the house of the 

informant.  

18. As stated, there is nothing in the cross examinations of the PWs, to 

disbelieve the above statements of PW2, PW3 and PW4, whose 

presence in the house of the informant, shortly after the commotion , 

cannot be doubted.  

19.  PW1, has stated that the informant, that amount of Rs.2000/- has 

been taken away from his house, and the money was recovered from 

the possession of the accused. This assertion has not been disputed by 

the defense during his cross examination. Not even a suggestion was 

put to PW1.  

 

20. The recovery of Rs.2000/- has been supported by the I.O(PW7), Sri 

Dandadhar Kumar, who has stated that the accused was brought to the 

police station, and the money was recovered from the pocket of the 

accused, and the same was seized in the presence of witnesses. The 

evidence of PW2 and PW3, proves the fact of seizure. 
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21. As the stolen money was found in the possession of the accused, 

immediately after the incident, and no reasonable explanation has been 

provided by the defense side regarding the possession, adverse 

inference is drawn against the accused, to conclude that he had stolen 

the money. During the examination of the accused u/s 313 Cr PC, he 

stated that the money belonged to him. But this plea appears to be 

false, because no such stand has been taken by the defense during 

cross examination. Further, no evidence has been led by the defense. 

 

22. Thus, the presence of the accused in the late night on the day of 

occurrence, in the house of the informant, with the stolen currency 

notses in his possession, proves that the accused had committed 

lurking house trespass, with the intention to commit theft. Moreover, as 

the money has been moved by the accused in order to take it away 

from the possession of the informant, the offence of theft in the house 

of the informant is also proved. 

23. On the basis of the evidence on record, I am of the considered view 

that the prosecution has proved the guilt of the accused, Sri Kuton 

Biswas u/s 457/380 of IPC, beyond reasonable doubt.  

24. Thus, the accused is convicted u/s 457/380 of IPC.  

25. Considering the nature of the offence and the circumstances of the 

case, I am not inclined to extend the benefit of Probation of Offenders 

Act, to the accused. 

26. Heard on the point of sentence. Considering the fact that the money 

stolen had been recovered, the accused, Sri Kuton Biswas, is sentenced 

to undergo R.I. for 6 months and to pay a fine of Rs.500/- i/d 10 days 

of R.I, for the offence u/s 457 of IPC, and to undergo R.I. for 3 months 

and to pay a fine of Rs.500/- i/d 10 days of R.I. u/s380 of IPC. Both the 

sentences shall run concurrently. Further, the period of detention 

already undergone by the accused, shall be set off from the above 

sentence of punishment.  
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27. The judgment is pronounced in the open court on this 03rd of August, 

2016. The judgment is prepared under my hand and seal of this Court. 

It is tagged with the case record. A free copy has been furnished to the 

accused.  

 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 
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LIST OF DOCUMENT  EXHIBITED BY THE PROSECUTION 

EXT 1: FIR 

EXT 2: SEIZURE LIST 

EXT 3: SKETCH MAP 

EXT 4: CHARGE SHEET 

                                                      Addl. CJM, Tezpur. 

 

 

 

 

 

 

 


